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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

VIA FAX (202-863-8654) and CERTIFIED MAIL =
DEC 10 2012

Sean Cairncross, Esq.

Chief Counsel .
Republican National Committee
310 First Street, SE
Washington, DC 20003

RE: MURs 6078, 6090, 6108, 6139, 6142, and
6214 and AF 2512
Obaima for America and Martin Nesbitt, in
his official capacity as Treasurer
Obama Victory Fund and Andrew Tobias, in
his official capacity as Treasurer

Dear Mr. Cairncross:

This is in reference to the complaint you filed with the Federal Election Commission on
October 6, 2008, which was designated as MUR 6090, concerning Obama for America and
Martin H. Nesbitt in his official capacity as Treasurer, and the Obama Victory Fund and Andrew
Tobias in his official capacity as Treasurer, alleging violatians of the Federal Election Campaign
Act of 1971, as amended (the “Act™).

On August 24, 2010, the Commiission found reason to believe Obama for America and
Martin Nesbitt in his official capacity as Treasurer violated 2 U.S.C. § 441a(f) of the Act, and
authorized an audit pursuant to 2 U.S.C. § 437g. The Commission dismissed allegations that
Obama for America and Martin Nesbitt in his official capacity as Treasurer violated 2 U.S.C.
§§ 441¢ and 441f. Qmn March 20, 2012, the Connmissian firund mzason to bslieve Obame for
America and Martin Nesbitt in his official capacity as Treasurer violated 2 U.S.C. § 434(b) of the
Act. Copies of the Factual and Legal Analyses, which formed the basis for the Commiasion’s
determinations, are enclosed.

On August 24, 2010, the Commission also found no reason to believe the Obama Victory
Fund and Andrew Tobias in his official capacity as Treasurer violated 2 U.S.C. §§ 441a(f), 441e,
and 434(b), and dismissed allegations that the Obama Victory Fund and Andrew Tobias in his
official capacity as Treasurer violated 2 U.S.C. § 441f. A copy of the Factual and Legal
Analysis, which formed the basis for the Commission’s determination, is enclosed.

Ga December 7, 2012, the Commission &coepted a conciliation agreement signed by
Obama for America and Martin Nesbitt in his official capacity as Treasurer tb resolve their
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violations of the Act. This agreement settles violations of 2 U.S.C. §§ 434(a), 434(b), and
441x(f) identified in the Matters Under Review, as well as violationc of 2 U.S.C. § 434(a)(6)(A),
which wera identified during the Commissinn’s audits. The Commission sietultancously closed
the file in this matter. A copy of the Conciliation Agreement with Obama for America and
Martin Nesbitt in his official capacity as Treasurer is enclosed for your information.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files, 68 Fed.
Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regarding Placing First Genreral Counsel’s
Reports on the Public Record, 74 Fed. Reg. 66,132 (Dec. 14, 2009).

Tire Act allows a eoniplainant to seek juilicial review of the Conmmission’s resolution of
this action. See 2 U.S.C. § 437g(a)(8).

If you have any questions, please contact me at (202) 694-1650.

Enclosures
1. Obama for America Factual and Legal Analysis (8/24/10)
2. Obama for America Factual and Legal Analysis (3/20/12)
3. Obama Victory Fund Factual Analysis (8/24/10)
4. Conciliation Agreement
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214
Martin Nesbitt, as Treasurer

1. INTRODUCTION

These six matters involve overlapping allegations that Obama for America and Martin
Nesbitt, in his official capasity as Treasurer (“OFA” or the “Committee™) - Barack Obama’s
principal campaign committee for the 2008 presidential election - accepted various excessive
and/or prohibited contributions in violation of the Federal Election Campaign Act of 1971, as
amended, (“FECA” or “the Act™).

The complaints vary in their approach to presenting similar allegations. While some of
the complaints rely primarily on media reports regarding anecdotal examples of allegedly
suspicious online fundraising transactions, see MURs 6078/6090/6108, other complaints provide
a listing of transactions that arc alleged to be part of suspicious patterns in OFA's fundraising
rectipts. See MURs 6139, 6142, 6214. Rather fhan ettempting to address ail of the trazsactions
being questionad, OFA foenseson its comprehensive complinane systan), sml asn:ic that this
system allowed them to identify 22d take appropriate corrective action as to all contributions for
which there were geauine questions as to possible illegality. See OFA Responses in MURs
6078/6090/6108, MURs 6139 & 6142 and MUR 6214. Respondents assert that all genuinely
excessive and prohibited contributions detailed in the complaints have been refunded.
Respondents also contend that Complainants’ allegations are highly speculative, lack the
specificity needed to demonstrate a violation of the Act, and that the patterns identified by
Complainants do not support any inference of illegality. Jd
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Amelysis

During the 2007-2008 election cycle, the Commission’s Reports Analysis Division
(“RAD") sent the Committee multiple Requests for Additional Information (“RFAIs") regarding
apparent excessive contributions of the same general type as those identified in the complaints.
While the Committee was responsive to issues raised in the RFAISs, a review of Committee
disclosure reports suggests that OFA has accepted, and falled to take timely corrective action
with regmd to exeessive enntributions, which muy tinl tetwesn $1.89 milliou and $3.5 miljon.
See Chart A, infra.

Based on a review of the complaints, the responses, and other available information,
including the Commission’s analysis of disclosure reports, it appears that OFA accepted
excessive contributions that were not refunded or otherwise cured ina timeiy fashion.
Accordingly, for reasons explained in more detail below, the Commission found reason to
believe that Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated
2 U.S.C. § 441a(f), and authorized a Section 437g audit.

In contrast to the substantial sapport for allegations relating to excessive contributions,
the allegations that OFA eveepted prohibited cumtributions froea foreign nationals (in violation of
Section 441¢) end foam fictitious names (in vicistion of Betdinn 441£) are gither whotly
speculative wmmmhvdwmmnmdmmmmmwmmmu--
percensage of QFA's overall receipts. Accordingly, for reasons explained in more detail below,
the Commission dismissed allegations that Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, violated 2 U.S.C. §§ 441¢c and 441£

Attachment 1
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

. FACTUAL AND LEGAL ANALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contritsition over the Intonsez, It has opined that a conmittee which intéesls to solicit and receive
credit card comribusions ovar the Intersiz: raveit s dble to vaxify the iautity of tiwoe who
contriimte wia aradit card wnth the same degree of confidencs that is generally pravided whena
committee accepts a check via direct mail.' Advisary Opinion 2907-30 (Chyis Dodd for
President, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Card
Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill
Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWaich PAC); see also
Commission Guideline for Presentation in Good Order (guidance to presidential campaigns
secking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
conicerns over the receipt of prohibitéd contritetions™ regarding its oaline contributions as ite
contritutienn solicited and received thsough amp otirse methed, Jd. (quoting Mioliing Credia
Card gad Debit Cand Cantsibuetions, 64 Fod. Reg. 2t 32395).

! Advisary Opinionshave looked fuvorably upon several methods for notifying contributors of a committee’s legal
obligitions as well #s verifying contributors’ idémities, inczading: using web page solicitation forms that post clear
and conspicuous language informing prospective donors of the Act’s source restrictions and contribution limits,
requiring a donor to complete and submit for processing a contribution form that includes the coutributor’s name,
contributor’s name as i appears on & credit card, billing address associated with the card number, expiration date of
the card, contributor’s residential address and amount of contribution. See, g, AO 2007-30 2t 3. The committee
should aliso imiuds prosedincs thnt will aléew it © soroen fer ossh Fimtions made using corporats or business entity
credii eartls, oud & process whareby 4is domer must sttest: (1) the emiriitstion is male froze his wwn fuds aud et
those of snother; (2) coatributions ars not/made from general trsanery funds of a cosporatisn, labor orgraiation er
national tunk: (3) donar iz nat & faderal government contaactor or s faign mstionsl, but is a citizen or

resident of the United Siates; and {4) the contribution is made on a personal credit caad far which the donor, not a

corporation or business entity, is legally obligated to pay. /d at2-4.
Attachment 1
Page 3 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

As a safeguard against receiving prohibited contributions, the Act’s regulations hold the
committee’s treasurer “responsible for examining all contributions received for evidence of
illegality.” 11 C.F.R. § 103.3(b). While eonm'bniﬁomﬂ:atmay"pmmtgenuine questions™ as
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campalgn’s depository, the treasurer is charged with making his or her “best
efforts to determine the: legality of the contributions.” 11 C.T.R. § 103.3(b)1). Ifthe
comribution cannot be delenminet to be legal, or is discovered to be illegal even theugh it “déd
not appear to be illegal” at the time it was reseived, the treamzrer must refund the contribution
within thirty (30) days of the date of said discovery. 11 CF.R. § 103.3(bX2). By contrast, if the
committee determines that a contribution exceeds the contribution limitations enumerated in

2'U.S.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or
obtain a written redesignation or reattribution of the excessive portion. 11 CF.R.
§ 110.1(b)X3)G)-

A.  Background

Cba=n for America is the principal campeign committee for President Barack Obama.
During the 2008 clection cycle, OFA, as an authorized candidate committee, was limited to
contributions from individual danors who in e aggregate did not excead $2,300 each for the
primary and genasal elections. 2 U.S.C. § 441a(a)1)A). Sinoe filing its Statement of
Organization on January 16, 2007, the Committee reised over $745 million from over 3.9 million
emm'bmWﬁmmlyﬂSOmﬂﬁmofwhichwumdvedinmﬁmemww
the campaign’s website, OFA Response in MURs 6078/6090/6108 at 1-2.

Respondents explain that, to handle the unprecedented number of donors, volume of
online contributions and dollars raised, they maintained & comprehensive system to review all

Attachment 1
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108
at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3. The Committee asserts that its intemal
system of review surpassed the procedural requirements for the collection and processing of
contributions set forth in the Act, and that as the volume of contributions increased, the
Conenittee continually readjusted its procedures to ensure that all contributions received
compiied with ttm Aar’s requtrements. OFA Respmmse in MURs 6078/6090/6108 at 3-4; ORA
Responses in MURs 6139 & 6142 at 2-3.

The consolidated OFA Response for MURs 6078, 6090 and 6108 includes an Affidavit
from the Committee Chief Operating Officer Henry DeSio, who describes the requirements in
the online contribution process that must have been met before the website would accept a

contribution:

° The Committee online contribution page informed each prospective donor of the -

Act’s source restrictions, in explicit language displayed in a conspicuous location
that the donor could not miss;

. No domsor could make & contribation without firet affivning that the Kmnds were
lawful and consistexst with the Act's requiremesds, by checking a bex cenfirning
that the donor was a Uhited Stuiés citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corponxtien), labor oxganixation or national bank, sud wexs nnt pavided by any
person othez tiun tiwe domor;

. Donors who entered foreign addresses were required to check a box confirming
that they were either a United States citizen or a permanent resident alien, and
provide a valid U.S. passport number. Jd at 3-4; see also Affidavit of Henry
DeSio ("DeSio Aff.") 9] 3-6.

The DeSio Afifidauit goos ma id deseribe the commdime and ¥stting process sius novurred

after the online contributions were processed by a third party vendor and submitted to the

Committee:

Attachment 1
Page 50f23
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MURs 6078/6000/6108/6139/6142/6214
Obama for America Fachial & Legal Analysis

} . At regular intervals the Committee conducted automated searches of its donor
databuss, which innluded all contributives (whatkar mised online or thesugh othey
3 ' mecsianiamg), to identify any fiuduleat or esonssive dosatians;

Contributions from repeat donors were examined to ensure that the total amount
received from a single donor did not exceed contribution Limits; and

° As examples of questionable information, erroneons data or fraudulent
contributions were identified, the Committee’s automated searches were refined
to query otirer contributions that might comtain sitnilar pattesns of erroneous or
fraudulent duta. /d &t 4.

“v
[ ]

- O O 00~

Respondents aleo tsay nilsgations that the Committee received excessive contributions,
12 including contributions fram its joint fundraising committee, the Obama Victory Fund and
13 Andrew Tobias in his official capacity as Treasurer, and assert that all contributions were

14 properly allocated, and refunded, redesignated or reattributed, as appropriated. OFA Responses
15 inMURs 6139 & 6142 at 2-3.

16 B.  Excessive Contribution Allegation
17 1. Facts
18 The complaints involve allegations based on Complainants’ direct review of disclosure

19 reports filed by the Committee as well as information gleaned from online media reports, and
20 claim that Respaminnts smmptid exceasive conteibariicno in additian to Joxwingly reecivieg
21 contributions fiom prohibited sources. Flieg Complaint at 2; RNC Coonpleint at §-4; Koltz

22 Complaint at I; Danicls Complaint at 1; Moors Complaint at 1. Complainants list hundreds of
23 individuals whom they claim made contributions exceeding $4,600 (which would be the

24 aggregate total of the permissible amounts of $2,300 each for the primary and general elections)
2s  and contend that this is evidence that the Committee’s contribution processes were utterly

26 lacking in the appropriate internal controls to ensure compliance with the FECA. Fling

Attachment 1
Page 6 of 23



13044324282

3

14

16

17

19

MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

Complaint at 2; RNC Complaint at 1-4; Kohtz Complaint at 1; Daniels Complaint at 1; Moore
Complaint at 1.

Respondents reply that their comprehensive vetting and compliance system was designed
to identify all excessive contributions, including those specifically referenced in the complaints,
and redesignate, reattribute, or refund contributions, 2= appropriate. OFA Respomse in MURs
607#&/6800465108 m 5; OFA Respomes in MiJKs 6139 & 6142 at 2. amrcifically, the Cammicise
contends that aniy 112 of the 602 isdividuals ariginally identified in complaints for MURs 6139
and 6142 mads contributions that were potontially excessive but later refunded; the rest, they
assert, actually were compliant with the Act. OFA Response in MUR 6139 at 3, OFA Response
in MUR 6142 at 3. Respondents provide attachment spreadsheets that list the individuals they
assert were compliant, as well as those who made potentially excessive contributions that were
later refunded or otherwise cured (some timely and some untimely).? OFA Response in MURs
6078/6090/6108 at S; OFA Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh.
A. Respondents argue that their demonstration that nvost examples of excessive contributions
citdhhiﬁﬁmplﬁﬂmui&ummpﬁnﬂwmﬁﬁe&inaﬁmdym,kwidm
that thera is ms ymed fiox se investigation of their fizmaecos end soposiing ens thut the muiiem
showld be dismissed.

The Commissios reviewed the Committee’s disclosures for the 2008 election cycle,
which reflect that the Committee reported raising approximately $745,689,750 during that time
period. The review determined that the Committee may have received between $1.89 and $3.5

2 The complaint in MUR 6142 has been supplemented 38 times, mbst recently on Decessber 2, 2009, which lists
thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The
Commminne's Respoase (o Mitlla @138 ss£/8142 dated Dec. 29, 2008 miéresses aomm of ths nmsaciims q:dﬂnnlly
identified in the supplements filed up to that date, but was not amended to address the supplemental complaints filed
after that date, and offers the same general explanations provided in its responss to MURs 6078/6090/6108.

Attachment 1
Page 7 of 23
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MURSs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

million in excessive contributions during the 2007-2008 cycle. These apparent excessive
contributions are reflected in Chart A below.

Chart A

Excess Total Contributi
Report Contributions MR.pomd o
Q107 $103,382 $25,702,886
(@207 $116,241 $32,889,838
[a3o7 | $47.250 $20,652.528
[YE 07 | $18,382 | $22,847,837
{m2 08 $35,151 $36,188.803
(M3 08 $15300 $56,444,500
|m4 08 $44,825 $41,161,604
{M5 08 $26,787: $30,732,459
[ms 08 $22,287 | . $21,963,056
[m7 08 $985,010 $51,809,006
[m8 08 $350,986 $50,337,860
[mo 08 - $2,205. 821° $65,090,682
[m10 08 $110,464 1 $150,708,708
{126 08 $27,628 $35,944,985
j30G o8 $218,904 $104,124,840
{ . |
[ToTAl $3,838,778° $7485,689,758

The Commission issued numerous RFAIS to enable the Committee to explain or rectify
its excessive contributions. Though tkez Comenittee made significent uiforts to identify,

? The Commission identified $2,295,521 in potontial excessive contributions based on the M9 Report, which
included $367,166 in excassive contributions from 317 individuals that were not nefunded, redesignated or
meﬂh“WﬁmhphSthmmw&hmMmm

received afier the date of the candidate’s nomination. A subsequent review of the disclosure reports
mmwsnmsuqummmwmmm
by the joint fundraising committee befre the candidate accepted his party’s nominstion, but the reported
“contribution dis” was the dwe the fidil were transitered from OFA te the Coramitwe. Therefore, $1,646,236 in
conmibdhens currently categosized s “yrnary-afiur-primary” might not be ensessive, bt wose simgly reported
::-dybyduc-m- Tho i uatigation will clarify whether she Casmiesittur promssiy reported the recelpts

M@ disalonmes.

¢ Should the $2,205,521 i exsassive contributions identiSied by RAD be determinnd 10 ke over-inclusive dus to s
reporting error, the axcessive santnibutions far M9 may be reducad to $549,284 and the Commitee’s total potential
excessive contributions may be reduced to $1,890,541,

Attachment 1
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Obama for America Factual & Legal Analysis

redesignate or refund a significant number of the excessive contributions identified in the
Commission®s RFALs, the Committee failed to redesignate, reattribute o refund millions in
excessive contributions in a timely manner.

2. Anslysh

The FECA provides thit no person shall make contributions to a candidate for federal
office or his suthorized political coenmittee, viltish in the aygregn: esseed $2,308 ench for the
primary and goneri alections. 2 U.S.C. § 441a(a)(1)(A). For the 2008 clectian cyche, the Ant
permits a national palifical party to receive from Individusls er persons other than &
multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)(1)(B). Additionally, a joint
fundraising committee established pursuant to 11 C.F.R. § 102.17, may accept up to $33,100 per
donor. 11 C.F.R. § 102.17(a). The Act prohibits a candidate or political committee from
knowingly accepting contributions in violation of the contribution limits set forth in the FECA,
see 2 U.S.C. § 441a(f), and where a committee has received an excessive contribution, it has
sixty (60) days to identify and redesignate, reattribute or refund the excessive amount. 11 CF.R.
§ 110.1(b); see also discussion, supra, pp. 5-6. '

The ecusplhints mnde allsgatines that e Cormittee rensived mumerous encestive
conttibutions based e diselosure reports filed with the Commission, but provided no
information as to how or whethar a contribution that might appear to be excessive on its face was
resolved. The Committees’ responses to the complaints generally aver that it maintained a
robust compliance system for identifying and remedying excessive contributions, but it fails to
explain how, despite this system, many excessive contributions were apparently left unresolved.

Based on a review of the Committee’s disclosure reports, the amount of unresolved
excessive contributions range between $1.89 and $3.5 million which, while less than .5% of the

Attachment 1 i
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total contributions received, is a substantial amount in potential violation.} Accordingly, the
Commission found reason to believe Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(f) and
authorized an audit undér 2 U.S.C. § 437 to work coextensively with the Section 438(b) audit
already underway.

C.  Pamible Foreign National Contributions

The FECA provides thez it is unlawful for a foreign natinnel, directly or indirectly, to
make a contribution or donation of money or other thing of value in connection with a Federal,
State, or local election, or to a committee of a political party and for a federal political committee
to receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2); 11 C.F.R. § 110.20(b).
A “foreign national” is an individual, partnership, association, corporation or other entity
organized under the laws of or having its principal place of business in a forcign country.
2U.S.C. § 441¢(b). A “foreign national” does not include a person who is a citizen, national or
lawful permanent resident of the United States. /d

Although the statute is sfent as to azy knswledge requirssest, the Commission’s
implementing sjmistions clarify that a commmittes caa only violate Section 441e with the
knowing solicitation, mptanee. arreceipt of a contribution from a foreign nationak 1] CF.R.
§ 110.20(g). The regulation contains three standards that satisfy the “knowing” requirement:
(1) actual knowledge; (2) reason to know; and (3) willful blindness. 11 C.F.R. § 11020(aX4)(i)-
(iii). The reason-to-know standard is satisfied when a known fact establishes “{sjubstantial

3 The Commission has pursued civil penalties in enforcement matters involving excessive contributions that are a
fractien of thressonnt idmitified in this maftor, Ses DELER. S488 (Sherpton) (concilinitiy 441a{f) violations totaling
$19,500); MUR 5488 (Bradley Smith) (concilisting 441a(f) violstions totaling $40,500); MUR 5496 (Huffinan)
(emdﬂdng“lu(oviomgsh?m slwmm;kmmm)(mm “l(om
suv(senmk'uamu)(mm«uoviommuu,m);mmsmmm'm '
Trauner) (conciliating 441a(f) violations tataling $17,099).
Attachment 1
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probability” or “considerable likelihood™ that the donor is a foreign national. See Explanation
and Justification for Prohibition on Contributions, Donations, Expenditures, Independent
Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 699{1 (quoting
BLACK’S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness standard is satisfied when “a
known Fct should have prompted a reasonable inquiry, but did mot.” Sez id. &t 59540.°
1. Fiouty

Several of the complaints allege that the Committee violated 2 U.S.C. § 441e by
accepting contributions from foreign nationals. As support for these allegations, diffexent
Complainants focus on the following facts: (1) approximately 10,400 contributors with foreign
addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from
contributors with foreign addresses were not made in whole dollar amounts (which Complainants
suggest means that the funds had been converted to U.S. dollars from a foreign currency); and
(3) various media outlets reported that foreign nationals may have contributed to the Committee.

- Complainants argue that there are widespread problems with the Committee’s

compliluce systems, which warrms investigatiox into 411 of the Committee’s coultibutions
received from fsdividwa!s with fureign aidlecwses. Fling Cumepidnint at 1; RNC Complsioat st 1-2;
Kahtz Complaint at |; Danisls Complsint at 1; Messe Complaint &2 1. The Complainsnts who

¢ Baiixe the regulation was revised i 2002, Canmisiousss expnmed converns shaut e level of scienter requized
under Section 441¢. For example, a Statement of Reasons (“SOR™) issued in 8 Section 441¢ case decided shortly
before revision of the yegulation examined the statutory language and legisiative bistory to conclude that despite the
absence of precish language of a “kuvwiedge requiament” in the statmte, “it wokeld bo fundamentally unjust to
assess liahility on the part of a fundraiser or reciplent committes that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especially if initial screening effixts resulted in specific
assurances of the cantribmsivn’s legalilp.” MURs 4530, 4931, 4547, 4642, 4509 (Staxsuont of Ressons by
Comaiiaitieer Thonxs /n ra Deciobeatis Nstional Committes, ot ad,) st 3. Thus, conplell meivis the Explamtion and
JustiZication issuad in Novembher 2082, a knsigiadge reguiressnat may be izfeomd based onshailar provislons in the
Act tat speaifically divhadod sch lmgusgo despite the alwezas of any knewledg reduirement in the statute. Jd, at
2 (clting 2 US.C. §§ 441, 441b(a)). Saealso 11 CFR. § 103.3(bX1), which provides that contributions which did
not gppess to be fasm 8 peohibited sonrce must be returned within a gpecified peried from the date on which the
Committee becomes aware of informatinn indicating that the contribution is un'swful.

Attachment 1
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

rely merely on the Committee’s receipt of contributions from individuals with foreign addresses
generally provide no additional facts to substantiate their claims these individuals are foreign
nationals, as opposed to cligible donors temporarily living abroad. One complaint points to a
newspaper report that asserts that the Committee received 37,265 contributions that were not in
whele dollar amcents, which the suther concludes eould be evidence that those comtribations
wikic econasticed fm foneign carmmcies ta the U.S. dofing, and throofore nsene from fomeign
natianals. MUR 6690 Complaint (céting Foe, K). Complainaats nffer nn infermation to support
the canclusion that such funds were eontiibuted in foreign currencies or that the individuals who
made contributions in foreign currencies were not lawful donors. Finally some of the complaints
cite media reports with anecdotal allegations of foreign nationals having contributed to the
Committee. Examples of these media reports include:

. AmpMaboutngxoﬁpinNiguinwasreporhdtolmesponmedmevmt.the
proceeds of which were purportedly gaing to be donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach. A);

° Media coverage of a public sttenent made by Libyan lcader Muammar al-
Gaddafi opining that foreigm uationsils supported candidte Obama and may have
contributed to the Caxmnittee. /2 (citing Attach. C);

° Un-ssmcod allegations that er: anonymeus FEC analyst infiormed his supasiors
that the Committec had ecoapted millions of prohibited centdbutions from forejgn
nationals and his warnings went unheeded.” Jd. (¢iting Attach: D);

. Reports about two brothers who owned a shop in the Gaza Strip and made bulk
purchases of Obarna t-shirss to sell in their store. Id. (citing Attach. A, E, F);

. Articis abont an /Australior nmea wio sdmittes to kmowingly veatg a fides U.S.
passport number in order to get the Committee’s online contribution system to
accept his contribmtias, /d, (cising B, H); e

° Report about and a Canadian man who deliberately made false statements in order
to get thw Cocamister's online anatribation system fo sacept his camtribution Jd

7 Despite efforts by the Commission, ity vauseity 4f these allexxtions has not been sunfirmed to date.
Attachment 1
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The Committee maintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
6078/6090/6108 at 4. Further, contributors with foreign addresses had to enter a valid U.S.
passport number. Id. Finally, the Committee asserts that it maintained a system that at regular
intervals surveyed all contributions received from foreign addresses, pervonally euntacted
contritsitors it veeee not knewn to be U.S. citieeas or lawful pramessut poidents, and requisnd
the submission of valid 1J.S. passport information. Jd at S.

2.  Analysis

The allegation that Respondents knowingly accepted contributions from foreign
nationals, or failed to refund contributions after becoming aware of a basis for questioning
whether the contributions were from a permissible source, is not supported by the available
information. As discussed below, each of the three principal methods of proof relied upon in the
complaints is flawed. |

Complainants added up alt contributions from donors with foreign addresses ard alleged
that all or significant numbers of those contributions must have come from foreign nationals
because media reports kad atenthied four fassign natienals whe ware alleged ta hane teen
contributoss. ENC Complaint at 1. The Committee received approximataly $1,314,717 in
contributions from 10,463 individuals with foreign addresses. The fact that these contributors
listed foreign addresses is not, as Complainants claim, prima facie evidence establish that the
contributors are foreign nationals or that their contributions should be suspect. 11 C.F.R.

§ 110.20(a)(4)(). Although Complainants argue for a comprehensive review of all contributors
with foreign addresses, neither the media reports nor the complzints offer any specific
information that would suggest that any of the contributors with foreign addresses, other than the
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four specifically identified in the media reports, are not American citizens living abroad, who are
entitled to contribute to federal political committees.

Similarly.thcargmﬁem that the presence of contributions in odd (non-whole dollar)
amounts is prima facie evidence that a contribution might have come from an impermissible
fordlge somrce is incorrect. First, there is a wide variety of explanations for a contribution to be
in nen-whole doi'ar arnimts, other than being a foreigs cumeacy. Sacend, gven i the
conuih:ﬁonm_deuﬁn'gafomimmmy.mfwmIggﬂp:eumpﬁonﬂﬂtbusenf
foreign currency is sufficient to establish that a contributor is a foreign national. A U.S. citizen
living abroad, who is entitled to make contributions, might be expected to use a credit card
account or a bank account based on the currency of the country in which they temporarily reside.
Neither the complaints nor media reports provide any information that would serve as reasonable -
cause to question the citizenship of a contributor based solely on the amount of a contribution.

While infornmation that a contribution is received from a foreign address, foreign bank
and/or in a currency other than U.S. dofiars might serve as pertinent information in examining
the contribution, the mers prevence of such indicators dees 2ot establish rexeon te believs that
the Committess violatud the prohibition agaimt receiwing cottributions from foreigm natiomais,
Rather, a Committee aned only make a “seasenshin ingriry™ to vesify that ths contributian is not
from a prohibited sousce to satisfy the Act's compliance regulations. 11 CE.R. § 110.20(a)X(7).
Here, there is evidence that the Committee made reasonable inquiries into the source of those
funds by: (1) informing website users of the appropriate legal requirements for making
contributions; (2) requiring contributors who used the website to proffer the appropriate
certifications before processing their contributions; and (3) maintaining an internal system to
review all contributions received from foreign addresses for compliance with the FECA and its
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regulations. OFA Response in MURs 6078/6090/6108 at 4-S. There is also evidence that the
Committee’s internal controls followed the Act's “safe harbor” guidelines by requiring donors
who attended fundraising events located outside of the United States or made contributions
online using foreign addresses to provide a valid U.S. passport number. /d; see 11 C.F.R.
§ 110.2(Ka)(7) (*{A] pezson sha® be deemed to have conducted a reasonable inquiry if he or she
secks and obtains copies of curesnt and valid 1).S. passpert papess.”™).
NWMMWMWWMMWNMMMMﬁMS
with foreign addresses who contributed to OFA during the primary and general election months
of February 2008 and August 2008, respectively.® This review provided insight into how the
Committee’s compliance system was working, whether it was effectively identifying potentially
prohibited contributions, and whether corrective action was taking place to resolve questionable
contributions. In addition to specific individuals identified in the complaints (see discussion
below), the Commission’s review found only eight contributors living abroad (who contributed a
total of $2,147) that failed to give personal information required for the OFA disclosure reports.
Consistent with the assertions in the Commitsse’s response, the Commmission’s n:viow found tioat
contributms outside of the Usited States vaere requiaed to affirm that they were United States
citizens, See OFA Response in ML/Ra 6078/6090/6108 at 4-S. In fact, the website wonld not
accept contributions fom individuals autside of the United States without certification that they
were citizens or legal permanent residents. Jd Contributors outside of the United States were

¥ The Commission bas spproved of the use of examining ssmples in order to ascertain whether excessive and
prohibited contribution violations are substantial enough to warrant firther inquiry. See, s.g., 11 CFR.

§5 9087.241)(1) awd 9038.1(f)(1) (eppeuswing the uze of sempling in thedudit eswext to dermins whether expmasive
and prohibited contributions are significant enough to warrant refemal for eaforcement). Here, the Commission
opted to review a sample of disclosure reposts at the reason to believe stage in order to ascertain whether the
violations of the Act alleged in the complaint are indicative of broader flaws in the Committee’s compliance system
and/or sre significant enough to recommend that an investigation of the violations is warranted.
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typically employed by the United States government or military, or working in the intemational
offices of American corporations, or for American non-profit, human rights or religious
orguﬁﬁtions.

The contributions cited as examples of Section 441¢ violations in the complaints are
insufficient to suppurt a rezson to believe finding for the following reasons:

° There is xo sagport for the inference that the Committes reatived coattibutions or
was in any way connected to the Nigerian fundraiser or its coordinators, as the
same mzdia reposts indicass that the Nigerian government scized the funds raised
and are investigating the matter as a fraudulent scheme. RNC Complaint, Exh. A.

° There is no information supporting the aliegation that the general comments made
by Libyan leader Muammar al-Gaddafi claiming, “[People in the Arab and
Islamic world] welcomed [Barack Obama] and prayed for him and ... may even
have been involved in legitimate cnrsribution campdigns to enable hiin to win the
American presidency” are related to any identifiable comtributions or fundraising
efforts far the Canemitne. Jg

° The allegatians thet coatributions received by the Conmittee, which ware not
made in whale dollar amounts must have been made in foreign currency and
therefore have originated from foreign sources, is also purely speculative, as the
conversion of monies from one currency to another is not evidence that the
individuafs st were the source of the funds were foreign nationals. Jd.

° The Antstraiim raan clatd in fee meedlia report agimits (in tht same report) that ke
knowingly ooule she ikingsl cuniribastion ikroagh bypmeing the onling anearity
protocols by eatering a false passpest mumbenamd fraudwiently ourtifying that he
was an American citizen living abroad, in order to get the website to accept his
contribution. RNC Campluint, Exh. H, OFA Response in MURs 6078/6090/6108
at4.

e . While the Canadian donor did not admit to making false statements, he also
denied remembering whether he certified that he was a citizen and stated that he
later cusitacted the Committee to request arefund. RNC Complaint, Exh. H. The
Committee asserts that the website did require a certification of citizenship to
make contributions from a foreign address and the contribution from the donor
has sinoe hoengzfozied. OFA Reoponse in MEIRs 6078/6890/6108 at 4.

See OFA Response in MURs 6078/6690/6108, Exh. A.
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According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions
to OFA from the Edwans totaling $6,945 and $24,770, respectively.” RNC Complaint, Exh. A.
The same report indicates that the Edwan brothers inserted the abbreviation “GA” in the address
line reserved for the name of the contributcr’s state of residence, which e Conumitees might
hawe misteken to stand for “Genggia” rother than “Gaza.” /d. The sewort alsn ofids a connaler
offivial who stes that untit fac media identifind the Edwan brothiers as being zesidentn of Gaza,
the Committee had no reasen to believe the Edwans lived outside of the United States. Jd

The Act provides that where a contribution does not present a genuine question of
whethaitnﬁghtbepmhibiwdbythemﬁnismudiseovuedbbemem:mm
thmyGO)dnysﬁmdndﬁemwhichtheﬂlegaliwisdisomedbmﬁmdthemmibuﬁm
11 CF.R. § 103.3(b)(2). Here, the Edwan brothers made 28 t-shirt purchases, 22 of which were
refunded within 30 days of receipt.” Refunds of the other six purchases (for $4,130) were made
within two weeks of the first media report identifying the brothers as foreign nationals.

V¥BHe it is wnclear when thee Committes discovered all of the contributors vited in the
media separts wes fursign natioaais; the Commitise did refund all of dic contributms witlin 30
days of those reports or the infrmaiion sheut tha identity of thasa santributors beooming public.
Moreaiver, the fact that a review of the Committee®s disclosure reports has identified only $2,147

* It is well established that the procdeds om e surckase of fundedising items as cenBidered le 30 cammyuign
contributions. 11 C.FR. § 100.53; se¢ also AO 1975-15 (Wallace) (concluding that the full amount paid by a
purchaser 0 a political commities or candidate for a fundraising item is & pratrihutjon); AO 1979-17 (RNC) (citing
AO 1975-15) (The fisct that the contributor received something of value in exchange for a political contribution does
not change the character of the activity from a political contribution into a commercial sale/purchase transaction).

' Hotam Edwan mads ssmea contsibmtions, ajl of which woee sefiusdsd, Qaly the four smalleat txmemtisas ($187,
$1,217, $8 and $508) were refuriddd outside the 30-dsy windiay, Menir Bdwan miads 21 sastributions, &: kut
two af uhich (for $94 and $1,290) wers refi=da$ within the 30.daly window. i A tesal of $4,130 of tim
contriimtions made by the Edwans wan refinded autside the 30-day window, but withia two weeks of the first media
report.
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in contributions from eight donors with foreign addresses that might be questionable, with no
additional information on whether they are in fact foreign nationals, mitigates against finding
reason to belicve that the Committee violated 2 U.S.C. § 441e.

Because the potential Section 441¢ violations are limited in scope and amount ($6,277)
and because there is insufficient information to suggest that #e Commitiee acted unrossonably in
relying au the infommation powided by contribuzors affinming that they wess United Hintes
citizens, the Commission cencluded that opening an investigation into this issus would be an
inefficient use of its limited resources. See Heckler v. Chaney, 470 U.S. 821 (1925); MUR 5950
(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441¢ violation to
preserve resources where amount in potential prohibited contributions was minimal ($1,000)
compared to total contributions received, and funds had been refunded before the complaint was

filed).

Accordingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441e by accepting contributions
from foreign nationals.

D.  Poszibla Contributiom: fram Unimown Ixilividuals

The Act pmvides that no person shall make & contribution in the name of another person,

, and no person shall knowingly accept a contribution made by one pezson in the name of another.

See 2U.S.C. § 441f. A Committes has thirty days from the date that a prohibited contribution is
made or discovered to have been made to refimd the impermissible contribution. 11 CFR.
§ 103.3(b)2).

The complaints allege that individnals made contributions to the Committee using
fraudulent or fictitious names, and the Committee’s online fumdraising mechanism provided no
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internal controls to circumvent the receipt of such prohibited contributions, RNC Suppl.
Complaint at 3-4. Different Complainants present two types of arguments for why the
Committee should have been on immediate notice that certain contributions did not come from
legitimate sources. First, some of the complaints contend that certain contributions were linked
tor-almsdntwereelearlyfmﬁﬁous,mdﬂxefaﬂﬂutmhwnﬁbuﬁomwuemwdbyﬂw
Commitise’s enline fundsising syseem is evidence of widespread fadlure in im compliance
system aad warmasia investigation. Second, one of the later complsints (MEJR 6214) peinta toa
range of anomalies in ths pattems of the contributions attributed to particular individuals as
being sufficiently unusual and unlikely as to put the Committee on notice that these contributions
were illegitimate,
1. Facts

The complaints cite media reports identifying 11 individuals whose names were listed on
the Committee’s disclosure reports as contributors, but later were determined to have submitted
fictitious or frandulent names, addresses or credit card information. Examples of these
individuals include:

° Goud Will ~ zu individanl who listtd his nue as “Good Will,” his empliyer as
“Loving,” occupation as “You" and who provided an address that turned out to be
fiar a Gand Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780
contributions in $25 incaernents between Masch 2008 and April 2008, totaliag
over $19,500;

° Doodad Pro ~ an individusl wibe listed his nante as “Doodsd Pro,” his residince
as Nande, NY, oocupealion as “Levmng,” ani empisyer a3 “You™ made over 850
conhibutions in $25 increments betnain Movamber 2007 and Apwil 2008, totaling
over $21,250;

° Persos witia fictiona! arkinssans ~ sonto indivisesls prvidad euestienside zames

and fictisions addessses, inclpding “Test Pazson” residing in Same Plags, UT,
“Jockim Alberton” residingat a fictional address in Wilmington, DE, “Derty
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'\avﬁe:lt." ;}l'd':dnmy Poiiuy” both residing in rewq, ME and “fhdfhdfh” residing in

. Persons with obvious fictional names - some individual donors provided

nonsensical including, “Hhbkib, jkbkj,” “Jgtj Jggijfgj,” “Dahsudbu
Hdusahfd,” Uadhshgu Hduadh,” “Edrty Eddty” and “Es Esh.”

During the course of its compliance process, and befor the names were made public in
media reports or complaints, the Committen azserts that hud already identified many of these
sam matribions as heing of questionable bngitimasy. Disclogucs reports izdicated that acvaral
of the “contributions” made by fictitious donazs cited in the complaints either were naver
acceptad due to invalid information (e.g., invalid credit card or banking information) or were
refurided immediately. In other instances, where contributions were accepted, refunds occurred
on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made
hundreds of contributions in small increments, refunds were done on a rolling basis before their
contributions appeared in media reports. Further, most of the refunds were completed to almost
all of these prohibited contributors within weeks of the first media reports and/or the initial
complaints filed with the Commission.

The Complaint in MUR 6214 makes an extensive and dotailed amalysis of varions
pattomss i the Comnnittee's receipts. This complaint alleges that the Committee failed to make
immediate use of an Address Verification System to confirm that cach contsibntor’s reported
address information matched the address information for the credit card used to make the
contribution, which allowed the Committes o accept online contributions in transactions that
would have been rejected by other vendors accepting credit card payments over the internet.
This complaint suggests that the absence of this safeguard raises questions as to whether the
Commmeadequmlyvmﬁedmeuuemformhneem'buhomxtmwdmaedn
card. hlddiﬁm,thismpiahnidmﬁﬁmefoﬂowhgcm'b\ﬁmmwhichitdmed
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suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional
Donations that were in whole dollar amounts, but not in multiples of $5; 3) Multiple Day
Donations where a donor has two or more donations on the same day; 4) Duplicate Donations
whaeﬂndonomappumdtomakehwnormomn&ibuﬁoqsoﬁhesamemuﬂmdwme
day. Complainant alleges that the Committee accepted an unusually large number of
conuibutivns that it inte tiese patterns, whisii it desmed 30 be susploiots and merit fasther
review.

2, Analysis

As discussed above, the Commission has provided guidance to committees that they may
use Internet fundraising so long as committees use reasonable safeguards to enable them to
verify the identity of contributors and screen for impermissible contributions with the same level
of confidence that applies to other methods of fimdraising, and act consistently with Commission
regulations. See AO 1999-09 (Bill Bradley for President, Inc.). Complainants contend that the
Committee’s acceptunce of online contributions from the unknown persons identified in the
complaints is clear evidence that it had no control mechanisms in place to catch third party fraud.
Fiiirg Complmint at 1; RERC Comyrizixt st 3-4; Kohits Compiisint at 1. Consequstiy, the
complaints argue, an investigption of all contributions is werranted, /d. RNC Suppl. Complaint
at 3-5.

Respondents assert that the compliance system the Committee maintains is designed to
identify individuals like those cited in the complaint and refund their contributions if they are
unlawful, OFA Response in MURs 6078/6090/6108 at 4. The Committee asserts that its
internal system runs regular searches of its donor database in order to identify information that
contributions may be fraudulent. Jd. ot S. The Committec also asserts that through its vetting
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and compliance system, as individuals who provided fictitious information are identified,
subsequent searches are modified to look for similar individuals or pattems of fraudulent donors
that were previously identified. Jd. Regarding the individuals identified in the complaint,
Respondents provide information that most of the fraudulent contributions from these individuals
had bee:: identifled and refanded before the complaints were filed, M.

Tl complaire! cites the nanses of eleven individuals with alleged #ctitious names that
sllegedly made contributicz ta the Comanittee. Qnly thres of these indisiduals gave
contributions that were aatually received and aggregated over $1,000; they include:

e “Doodad Pro” made 850 contributions in $25 increments totaling $21,250,

e “Good Will” made 780 contributions in $25 increments totaling $19,500, and

e  “Hbkjb, jkbkj" made a single contribution of $1,077.23.
ﬂle“Doodade“md“Gdeiu“eomﬁhlﬁouwmnﬁmdedt;nneonﬁnmbuiseiﬁa
before or within 30 days of the initial complaint in this matter, though many refunds were not
made within 30 days of the initial receipt of the contribution. The single “Hbkib, jkbki™
contifbution was refinded within 30 duys of receipt. Contributions from the remuining eight
donors gited in the complaint totaled appruxinmtely $1,200; noss of which has been refonded.

In ordar to ascortai= hwther theae vas a potantial system binsicdovn that might have led
the Committee to accept lazge numbers of contributions from unimown persons, the Commission
reviewed a sampling of contributions to the Committoe in the primary and general election
months of February 2008 and August 2008, respectively. During the sample period, the
Committee received a combined total of $73,976,663 in contributions from over 170,000
contributors. The Commission also reviewed complaints, disclosure reports and media reports
for individuals whose information appeared to be incomplete, fictitious or otherwise unverified
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as belonging to actual persoris, as well as whether suspect contributions were accepted, verified
and, if appropriate, timely refunded by the Committee.

In addition to the contributors cited in the complaints, only six other contributors to OFA
whose names might have been fictitious based on the spelling or other information were
identified. These six contributors gave approximately $17,445 t the Comnmittee, $14,476 of
which remuins umzfunded. Phus, the complaints and the Commission’s review identify a tatal
of 17 contributers with poteatinily fictitious namas who gave a total af $60,472.in contaibutions
to the Committee, $15,676 of which has yet to be refunded.

‘The Commission determined that dismissal of these allegations is appropriate because (1)
the alleged breakdown in the Committee®s compliance system is not bome out by the available
information about the scope and amount of the contributions the Committee received from
allegedly unknown persons, and (2) the majority (approximately 75%) of the prohibited
contributions received from the fictitious individuals cited in the complaint and identified
through the Commission's review have been refunded.

Por these reasons, the Commissio= determined it would ot be an efficient usz of its
resources 10 Opeh an inmestigation inte this issun with respast to the Committee. See Heckler v.
Chaney, 470 U.S. 821 (1985); MUR 5950 (Hillary Clinfon far President) (Fastua} and Legel
Analysis dismissing Section 441e vielation to preserve resources where prohibited conteibutions
were refunded before the complaint was filed).

Accordingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions
from unknown persons in the name of another.
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214
Martin Nesbitt, as Treasscer

L INTRODUCTION

In August 2010, the Federal Elgction Commwsnon (“the Commission”) found reason to
believe that OFA violated the Fedesl Election Conpaign Act of 1971, as amended, (“the Act” or
“FECA™) by accepting dining the 2007-2008 electinn cycle an unknown number of excessive
contributions in vinlation of 2 U.S.C. § 441a(f). See OFA Factual and Legal Analysis, dated
September 7, 2010 (“F&LA).' In the P&LA, relying on information compiled by the Reports
Analysis Division (“RAD"), the Commission found that OFA may have accepted between $1.89
and $3.5 million in excessive contributions. The Commission also found that OFA might have
misreported the original date of receipt for certain primary election contributions made through
its joint fundraising repwve, the Victory Fund,? which caused those contributions to
appear as “primary-aiter-primary” excessive contributions (i.e., primary contributions made after
the date of the primary election). /d, at 8 n.3.

In resparame to the Commission’s findings, OFA assorted thst $1.6 miltion in prhusry
contributions received through the Vistory Fund were not excessive, Se¢ OFA Letter from
Judith Corley dated November 12, 2010 (responding to RTB findings). In fact, OFA explained,
these contributions appeared to be “primary-after-primary™ excessive contributions because, as it
conceded, OFA misreported these contributions’ original date of receipt. Jd. Further, the only
explanation OFA offered as to why it misreported the original date of receipt for contributions

! The Commission dismissed allegations that OFA violated 2 U.S.C. §§ 441e and 441f.

2 The Victory Fund was established pursuant to 11 C.FR. § 102.6, Its participants were OFA and the Democratic

National Commitee.
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received through the Victory Fund was that the campaign staff undetstood.it was reporting the
transfers in the correct manner. Id. See also OFA Letter from Judith Corley to OGC dated
March 1, 2011.

IL FACTUAL AND LEGAL ANALYSIS

The investigation and Section 437g audit revealed that OFA failed to report correctly the
original dates on which $85,158,116 in conuibutions were reocived by OFA’s jeint fundraising
representative, the Victory Fund, in violation of 2 U.S.C. § 434(b) of the Act.

The Act requires all political committees to publicly report ell of theit receipts and
disbursements. See 2 U.S.C. § 434. Each report must disclose for the reporting period and
calendar year, the total amount of all receipts, and the total amount of all disbursements.

See 2 U.S.C. § 434(b)(2), (4) and 11 CFR. § 104.3(a), (b). The Act requires that an authorized
committee of a candidate report the amount of all recéipts from transfers by affiliated
committees, as well as the identity of the affiliated committee and date(s) of transfer, See

2 U.S.C. § 434(b)R)(F), 3)D); 11 C.F.R. §§ 102.17(c)(3)(ii) and 102.17(c)(8){T}(B). See also
11 CF.R. §§ 104.3(a)() and 104.8.

Commission regulations parmit political cormniteses to egage in joint fimdraising with
other political enmmittess er with aunmgistered committees or organizations. See 11 C.F.R.

§ 102.17. After a jaint fundraising represeatative distributea the net proceeds, o participating
political committee is required to repost its share of funds received as a transfer-in from the
fundraising representative. See 11 C.F.R. § 102.17(cX8)()(B). For contribution reporting and
limitation purposes, ﬂxedatzaconm’buﬁonisreceivedbyﬂmﬁmdraisingrepmenmﬁve-mtﬂw
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date received by the recipient political committee — is the date that the contribution is received by
the participating political committee. See 11 C.F.R. §§ 102.17(c)(3)(iii) and 102.17(c)8).}

During the 2008 clection cycle, OFA received $85,158,116 in transfers from the Victory
Fund. These transfers were made on various dates between June 30 and November 3, 2008.
OFA correctly reported the dates it received transfers from its joint fundraising representative.
But OFA did not correctly report the original tiates of receipts required by 2 U.S.C.

§ 434(b)(2), (4) and 11 C.F.R. §§ 104.3(a), (b) and 102.17(c).

The Commission initially brought this problem ta OFA’s attention in an October 2008
RFAI, which questioned $1,936,829 in primary contributions that were identified as possibly
excessive because OFA received the transfer of, funds after the date of the candidate’s
nomination. See Request for Additional Information (Oct. 14, 2008). The RFAI sought
clarification as to whether the contributions were “incompletely or- incomectly reported.” /d.
The Commission raised this same issue in the F&LA, noting that certain excessive contributions
may have been misreported as having been received after the date of the primary. See F&LA
at8n.3.

OFA admiits theit, contrecy to the Commirision’s eegulations, it ecromeously reported the
dates of transfers from the Victory Fund as the dates of receipt for those contributions and failed
to report the original dates cf receipt of the contributions by the Victory Fund. Letter from J.
Corley to QGC dated March 1, 2011 (stating “The Committee hegan reporting transfers from a
joint fundraising committee on July 20, 2008. It reported six (6) additional transfers during 2008
and 2009 . . . All of the transfers (except one) [citation omitted] were reported in the same way —
as of the date of the transfers — based on an understanding of the campaign staff that this was the

3 The participating political committee is required to report the original date of receipt of the proceeds only after the
fureds have been transferred from the fabdraising represenistive. /d
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correct method for reporting.”). See also Letter from J. Corley to OGC dated November 12,
2010 (acknowledging “the overwhelming majority of these ‘Primary-after-Primary
contributions’ were actually received by the joint fundraising committee before President Obama
accepted his party’s nomination™). By way of explanation, OFA responds only that it was “in
regular contact with the FEC’s Reports Analysis Division [ ] to clarify reporting issues[, and] . . .
RAD staff never raised any issue with them regarding tite method they were using to report the
transfers.” Letter from 4. Corley to OGC dated Mareh 1, 2011.

OFA's explanation does not alter the fact that it failed to report the dates on which the
Victory Fund originally received contributions totaling $85,158,116. Accordingly, the
Commission found reason to believe that Obama for America and Martin Nesbitt, in his official

capacity as treasurer, violated 2 U.S.C. § 434(b).
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Obama Victory Fund and MURs: 6139 & 6142
Andrew Tobias, as Treasurar

1. INTRODUCTION
These matters involve overlapping allegations that the Obama Victory Fund and Andrew

Tobias, in his officiel capacity as Treasurer (“OVF™ ar the “Vietory Fund™), a joint ﬁmdrusml
committee formed by Obama for America and Martin Neabitt, in his official capacity as
Treasurer (“OFA”) and the Democratic National Committee, accepted various excessive and/or
prohibited contributions in violation of the Federal Election Campaign Act of 1971, as amended,
(“FECA” or “the Act”).

The complaints vary in their approach to presenting similar allegations. While some of
the complaints rely primarily on media reports regarding anecdotal examples of allegedly
suspicious onfine fundraising transactions, see MURs 6078/6090/6108, other comsplaints provide
a listing of transactions that ars allegsd to be part of saspicieus patiesiss in OVF’s fumdreising
reeripts. %re MURs 6139, 6142, 6214. Rather than attempting to addiess ail of the Sranssations
being queatianes, OVF focuaes on its comprehensive complisnce systams, and asserts that this
systean allowed it to identify and take appropriate corrective action as to all centributioas for
which there were genuine questions as to possible illegality. See OVF Responses in MURs 6139
& 6142, Respondents assert that all genuincly excessive and prohibited contributions detailed in
the complaints have been refinded. Respondents also contend that Camplainants® allegations
are highly speculative, lack the specificity needed to demonstrate a violation of the Act, and that
the patterns identified by Complainants do not support any inference of illegality. Jd
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There are no indications that the Victory Fund accepted excessive contributions or
contributions from foreign nationals, or misreported disbursements to OFA. Accordingly, the
Commission found no reason to believe that Obama Victory Fund and Andrew Tobias, in his
official capacity as Treasurer, violated 2 U.S.C. §§ 441a(f), 441¢ or 434(b). Although the
Obama Victory Fumd and Andrew Tobias, in his official capmeity as Treasurer, mmy have
accemed vontributions frois ax melmown doamg, the Cammission disenissed this jmiential
vialation of 2 U.5.C. § 441f becauss the assauss at issie did net wanmem Suiner Connmission
resaurces.

IL  FACTUAL AND LEGAL ANALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contribution over the Intemet, it has opined that a committee which intends to solicit and receive
credit card conttibutions over the Internet must be able to verify the identity of those who
canttibue via eredit card with the same degree of confiderne thi is genevally provided when a
comnfittes avespts a check wia direct mail.! Advisery Opinion 2007-30 (Cbris Deddd for
Ptﬁkm.h&);suuhlkpmmdlmﬁﬁmimﬁt%i&eﬁlwmmm
Countributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill

] X ()

Advisory Opinions have looked favorably upon several methads for notifying contributors of s committes's legal
obligations as well as verifjing contributers® idntities, includiag: unlng web page solicitation forms that pust clear
and conspicuous language informing prospective donors of the Act’s source restrictions and contribution limits,
requiriag & danor fo complete and schmit for arocessing a coutritutian form timt inchrdes the contributor’s wams,
contributor’s name as it appears on a credit card, billing address associated with the card aumber, expiration dste of
the card, contributor’s residential address and amount of contribution. Ses, ¢.g,, AO 2007-30 at 3. The committee
should site issiuda presadons that will alkes [t'to scieem far sontribatioss made uxing corpnastecr business entity
cresiit caurls, and 8 pmceas wha®y tha douse afist stiesh (1) the cedovibution is usis lom his owa fussis and not
thase of axiather; (2) contaibrtions sm aot made from geness] teanry fusds of 2 sarppratian, labes opageization or
national bank; (3) dscor in nat a fadersl gonerament contsacter or a famign nstional, hakt is a citizen or permanent
resideat of ths United States; and (4) the contribatica ig made on a persanal credit caed for which the donor, not 8
corporation or business entity, is lagally ohligated to pay. /d at2+4.
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Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Commission Guideline for Presentation in Good Order (guidance to presidential campaigns
seeking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
coneerns over the receipt of prohibited contributions™ regurding tis online contribations as its
conetisittions solicited sasd reaeived thraught any ether mathod. /i (Yaoting Ieiatching Credit
Csrd and Rebit Card Cotributions, 64 Fed. Reg. at 32395).

As a safeguard against zecelving prohibited contributions, the Act’s regulations hold the
committee’s treasurer “responsible for examining all contributions received for evidence of
illegality.” llC.F.R.ilO3.5(b). While contributions that may “present genuine questions” as
to whether they were made by foreign nationals or other prohibited parties may initially be

" deposited into a campaign’s depository, the treasurer is charged with making his or her “best

cfforts to determine the legality of the contributions.” 11 CF.R. § 103.3(b)X1). Ifthe
eolmibuﬁonelmtbedewuinedtobelegal.orisdimedtobeiilegalevmthoughit"did
not appear to be Alegnl” at the tizte it was-received, the tremsurer must refund the eontribntion
within thitty (30) datis of e date of ecid diseavary. 11 C.F.R. § 103.3(b)(2). By contmasi, if tee
committ=z datermiaes that @ contributing exceads the eoatritution limitations enmmesatsduin
2US.C. § 441a(a)1), the treasuger has sixty (60) days to refund the excessive contribution, or
obtain a written redesignation or reattribution of the excessive portion. 11 CFR.
§ 110.1()E)AD)-

A.  Background

The Obama Victory Fund is & joint fundraising committee established pursuant to
11 CFR § 102.17, whose participants were Obama for America (“OFA™), the principal
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campaign committee for President Barack Obama during the 2008 election cycle, and the
Democratic National Committee (“DNC”). The Victory Fund filed its Statement of Organization
on June 10, 2008 and received over $198 million in contributions during the 2007-2008 election
cycle. During the 2008 election cycle, as a joint fundraising committee established pursuant to
11 CF.R. § 102.17, the Vittory Fund was permitted to accept comtibutions up to the maximum
combined limits of the participating sommitteas, which in this cese weuki be $33,100 pos donor
(the OFA Lxwit of $2,300 cach for the pximary and gaueral disations and the DNC limnit of
$28,500). 11 C.F.R. § 102.17(a).

B.  Excessive Contribution Allegation

1. Facts

The complaints involve allegations based on Complainants’ direct review of disclosure
reports filed by the Victory Fund as well as information gleaned from online media reports, and
clﬁmtbmkespondmumegptedexuaiwwnﬁbuﬁomhaddiﬁmmhowinglym;eiving
contributions from prohibited sources. Daniels Complaint at 1; Moore Complaint at 1.
Coumplainasss list feendreds of individudls wisom they claim made contributiens exoeeding
$4,600 (which would be the sggeogate total of the permimsibls umouhts of $2,300 caek for the
primary aad general elections) end conaund that this is evidance that the Vistory Fund
comtribution processes were utterly lacking in the sppropriate infernal controls to ensure
compliance with the FECA. Daniels Complaint at 1; Moore Complaint at 1.

The Victory Fund denies the allegations in the complaints and contends that it maintained
the appropriate procedures to ensure that contributions received by the Victory Fund were
propetly allocated and did not exceed contribution limits. OVF Responses in MURs 6139 &
6142 at 2. Moreover, the Victory Fund asserts that to ensure that contributors did not exceed
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applicable contribution limits, the Victory Fund verified all contributions it received with the
donor records for OFA and the DNC. /d. If any contribution aggregated to exceed applicable
limits to OFA, the excessive amount was first reallocated to the DNC; if after the DNC
reallocation the contributions still exceeded applicable limits, the excessive amount was refunded
to the contributor, /d.at 3.

2. Analysis
The FECA provides that no person shall make contributions to a candidate for federal

office or his authorized political cammittee, which in the aggregate exceed $2,300 each for the
primary and general elections. 2 U.S.C. § 441a(a)(1)}(A). For the 2008 election cycle, the Act
permits a pational political party to receive from individuals or persons other than a
multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)(1XB). Additionally, a joint
fundraising committee established pursuant to 11 C.F.R. § 102.17, may accept up to $33,100 per
donor. 11 CFR. § 102.17(a). The Act prohibits a candidate or political committee from
knowingly accepting contributions in violation of the contribution limits set forth in the FECA,
see 2 U.S.C. § 441a(f), and where a committee has received en exsessive contribution, it has
sixty (60) days td identify and redesignate, reatirituste or refund the exsassive amount. 11 CF.R.
§ 110,1(b); see also discussion, supra, pp. 5-6.

The Victory Fund denies allegations that any of its donors made excessive contributions.
OVF Responses in MURs 6139 & 6142 at 2, The Victory Fund accurately notes that it is not
subject to the $2,300 per election contribution limit, as asserted in the complaint, rather it is
subject to the $33,100 contribution limit reserved for joint fundraising commitees. /d.
Moreover, the Victory Fund avers that it has procedures to ensure that its donors do not exceed
lmﬁubhwmibuﬁmﬁmin.wﬁchhﬂudemﬁngdl@ﬁhﬁmhmuiwdmhm
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records of OFA and the DNC. /d. The response states that any contributions the Victory Fund
received that might have been excessive when aggregated with prior contributions to OFA were
either reallocated to the DNC or refunded to the contributor. /d.

‘The Commission reviewed the information submitted in the complaints and responses in
MURSs 6139 and 6142 us wel as the diselosure reports fled by the Victory Fund amd determined
that Complainants’ allegatiens appesr to rely un the mistaken belief that the Vistory Fumt is
subjeat to the individual santrilafion limit of $2,300 per eleation fr candidates or candicate
committees, as set farth in Section 441a(a)(1XA)- Ia fact, 2 a joiat fundraising committes, the
Victory Fund is subject to the $33,100 per individual contribution limit set forth in 11 C.F.R.

§ 102.17. None of the individuals cited in the complaints exceeded this limit. Thus, the
information Complainants submit as prima facie evidence that the Victory Fund violated Section
441a(f) is insufficient to support a reason to believe finding. Moreover, the Commission found
no additional facts to support the claim that the Victory Fund accepted excessive contributions.

Finally, there is no support for Complainants’ allegations that the Victory Fund violated
the ==purting roguiressents of 2 £1.8.C. § 434(b) by misrepurting disburseevents to OFA, end
failing to provide identifying infoemation for cantributoss who giave less than $200. The Victory
Fuumbresponses and disclonwre reports indicate that the tesoxfers from the Victery Fund to OFA
wers made for ordinary disbursements of net proceeds pursuant to the joint fundraising
agreement between OFA and DNC, and were reported correctly. 11 CF.R. § 102.17; see OVF
Responses in MURs 6139 and 6142 at 3. Further, the Act does not require committees to
disclose the identification information of donors who contribute less than $200 in the aggregate
during the election cycle. See 11 CF.R. § 102.9.
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Accordingly, the Commission found no reason to believe that the Obama Victory Fund
and Andrew Tobias, in his official capacity as Treasurer, received excessive contributions in

" violation of 2 U.S.C. §§ 441a(f) and 434(b).

C.  Poasible Foreign National Confributions

The FECA provides that it is anlawful for a forsign national, directly or indirectly, to
make a contribution or domation of money or other thing of value in commeation with a Fudeml,
State, or local eimittian, or to a comnittee of s political party and for a federal pelitical commiitee
to receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2; 11 C.F.R. § 110.20(b).
A “foreign national™ is an individual, partnership, association, corporation or other entity
organized under the laws of or having its principal place of business in a foreign country.
2U.S.C. § 441e(b). A “foreign national” does not include a person who is a citizen, national or
lawful permanent resident of the United States. /d.

Almougmesmissilenmmmymwledgmqummecomisim's
implementing regulations clarify that a commmittec can only violate Section 441e with the .
knowing solicitation, acceptanoe, or reesipt of a coutributien from a foreign mtional. 11 CF.R.
§ 110.26(g). Tim regulation comiains theee srsuimie that satinfy the “lomwing” remsimment:
(1) actual knowledge; (2) senison to ksow; and (3) wiliful blindness. 11 C.F.R. § 11020()4)()-
(iii). The reason-to-know standard is satisfied when a known fact establishes “{sJubstantial
probability” or “considerable likelihood” that the donor is & foreign national. See Explanation
and Justification for Prohibition on Contributions, Donations, Expenditures, Independent
Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 69941 (quoting
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BLACK'S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness standard is satisfied when “a
known fact should have prompted a reasonable inquiry, but did not.™ See id, at 69940.2

Several of the complaints allege that the Victory Fund violated 2 U.S.C. § 441e by
accepting contributions from forcign nationals. As support for these allegations, different
Compldnargs focos on the fact that euntributors with foreign addresses gave to tha Victors
Fund, sazae: matitributions feomd individdals wiih famign addresses wane st mmri: in wiilg dollar
anmunts (which Comspisinasts suggest :msans that the feds had bam convertad to U.S, dnilans
from a foreign currency), and various media outlets reported anecdetes about a half dozen
foreign nationals may have contributed to OFA.

Complainants argue that there are widespread problems with the Victory Fund’s
compliance system, which warrant investigation into all of the Victory Fund®s contributions
received from individuals with foreign addresses. Daniels Complaint at 1; Moore Complaint at
1. mvmpmmmtmmvemmmnqwmnemmm
conffirm citizenship ot permanent resident status by checking a box. OVF Response in MURs
6139 & 6142 mt 2. Further, comributrs with forelgn addresses nd to emtér a valld U.S. passport
nunber. je. Finatly, the Vistosy Fund ssuds fie it omintained a mdtrn ihat st scopulas intervals
surveyed all contributioms reccived fiom foaeign adhinesoa, permns!ly rontamted sentcibatars

3 Busfiare lin vegulation was mvissd in 2082, Comneistinnes expresusi coneman stant thie luvel of scieswrrequired
under Section 441e. For example, a Statement of Ressons ("SOR™) issued in a Section 441¢ case decided shortly
before revision of the regulation examined the statutory language and legislative history to conclude that despite the
absemye of prwcise lungumge of a “imowidge requireninr” i the stow, “Rt wellld be fintkanentilly uigust to
sasess lability on the part of a fundraiser or recipient committes that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especiaily if initial screening efforts resulted in specific
assurances of the contribution’s legality.® MURs 4530, 4531, 4547, 4642, 4909 (Statement of Reasons by
Conmdinsiensr Thixnas In xe Darownatic Mastesel Camufittn,, it al) st 3. Thus, campled wi the Bxpluastion sod
Jusiilestive issnnd i Nomasber 2002, 8 knoiedge requiscast Ay by infimed beaed on siinliter prividsions b the
Act ezt spnaifiastly itwludad such lutguage desgdix she stasnea of any kneudedgs requirement i theantuts, Jd at
2 (siting 2 US.C. §§ 4411, 4416(n)). Ses alm 11 CF.R. § 108.3¢h)(1), whidh proviies thet contributions which did
Dot agpesa to be fiom a paohihised sousze must be eeturned within & spreidfiad paded from the date en which the
comxittee becomes aware of informatinn indicating that the contribution is uninwhl,
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who were not known to be U.S. citizens or lawful permanent residents, and required the
submission of valid U.S. passport information. /d

Based on the information in the complaints, as well as a review of publicly available
information, there is no indication that the Victory Fund received even a single contribution iom
an individual who hay been demronstrated to be a foreign national. There are no exaples
provided in the complaints ar in the publicly aveilable media or disclomers reports. Thus, there
appears t» te no suppost for the olaim that tisere e systeenptic bresiadowrs: in OVF's monitoring
for contributions from foreign nationals. Accordingly, the Commission found no reason to
beﬁmﬁatmeObmnaViMyF\mdmdAndwaobhs,mmMcapachyuTmm,
violated 2 U.S.C. § 441e by accepting contributions from foreign nationals.

D.  Possible Contributions from Unknown Individuals

The Act provides that no person shall make a contribution in the name of another person,
and no person shall knowingly accept a contribution made by one person in the name of another.
See 2 US.C. § 441f. A committee has thirty days from the date that a prohibited contribution is
made 02 diseovered to have been made to refund tie impemmissible ootfbution. 11 CFR.

§ 103.3(b)(2). '

The aomplaints allege that individuals made contributions tothe Victory Fund using
fraudulent or fictitious names, and the Victory Fund’s online fimdraising mechanism provided no
internal controls to circumvent the receipt of such prohibited contributions. DamelsComplunt
at 1; Moore Complaint at 1. As discussed above, the Commission has provided guidance to
committees that they may usc Intemet fundraising 30 long as commitsees use reasonable
safeguards to enable them to verify the identity of contributors and screen for impermissible
contributions with the same level of confidence that applies to other methods of fundraising, and

Attachment 3
Page 9ef 11



13844324312

12

13

14

15

17

18

MURs 6078/6090/6108/6139/6142/6214
Obama Victory Fuxd Factoal & Legal Amlysis

act consistently with Commission regulations. See AO 1999-09 (Bill Bradley for President,
Inc.). Complainants contend that the Victory Fund had no control mechanisms in place to catch
third party fraud. Daniels Complaint at 1; Moore Complaint at 1. Consequently, the complaints
argue, an investigation of all contributions is warranted, /d.

Responderns assert that the complaims presenitd mo credible information that the Victory
Fund had acewptsed contributions from unknosvr persoms axd wae based wholly en speculation.
OVF Respanse in MURs 6139 & 6142 2. The Victory Fund asaarts thet its internal systemn
runs reguler searches of its donor database in order to identify contributions that might violate
the Act. /d.

There are no indications that the Victory Fund received contributions from the
individuals specified in any of the complaints. The Commission’s review determined that a
cmuibuﬁmwasmdebyapersonmed“mnymm.mnymm"mnﬁngm. The
Victory Fund's compliance system identified the suspect contribution and flagged it for
verification, but did not refurd it within the 30 days permitted by the Act.

Dlaspite this appasmnt vidlation of Section 441f, the Canmmission detetshitved that
dismissal of these alligatinits is appropriate bucause (1) the prphibited cantributions cited in the
wmmMuuummmwwmmuMNMmﬁmmmdummanmmdwvwr
($2,228 accounts far .001% of $93 million received), and (2) allegations of Wweakdowns in the
compliance system set forth in the complaints are not borne out by the Commission’s review of
the contributions received by the Victory Fund. Thus, the Commission determined it would not
be an efficient use of the Commission’s resources to open an investigation into this issue. See
Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950 (Hillary Clinton for President) (Factual and
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Legal Analysis dismissing Section 441¢ violation to preserve resources where prohibited
contributions were refunded before the complaint was filed).

Accordingly, the Mmiw dismissed allegations that the Obama Victory Fund and
Andrew Tobias, in his official capacity as Treasurer, violated 2 U.S.C. § 441f by accepting
contributions from unknown persons in the name of snother.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matters of ) MURs 6078, 6090, 6108, 6139, 6142, 6214,

. ) and AF#2512
Obama for America and )
Martin Nesbitt in his )
official capacity as Treasurer )
)
CONCILIATION AGREEMENT

This Conciliation Agreement reflscts the final resolution of six separate complaints filed
with the Federal Election Commission (the “FEC” or the “Commission™) concerning
contributions received during the 2008 presidential campaign by Qbama for America and Martin
Nesbitt in his official capacity as Treasurer (*Respondents” or “OFA”) and issues identified in
the Final Audit Report of the Commission on Obama for America (Jan. 16, 2007-Dec. 31, 2008).

The Commission found reason to believe that Respondents violated 2 U.S.C. § 441a(f) of
the Federal Election Campaign Act of 1971, as amended (“the Act”), by accepting contributions
in excess of the limits applicable to the 2008 presidential election that were not resolved through
refund, redesignation, or reattribution within the 60 day period penmtte(i under the Act.

The Commission also found reason to believe that Respondents violated 2 U.S.C.

§ 434(b) by misreporting the dates of conicibutions received through iss joint famdraising
representative, the Obama Victory Fund (“OVF"). Although OFA correctly reported the date
OVF transferred those funds to OFA as required, it incorrectly identified the date of receipt of
the underlying contributions as the date of the transfer from OVF to OFA, rather than the date
that the contributions were originally received by OVF.

The Commission has further found reason to bglieve that Respondents failed to file

certain 48-Hour Notices of contributions of $1,000 or more received after the 20th day but more
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than 48 hours before the 2008 general election, in violation of 2 U.S.C. § 434(a)(6)(A), and
referred the violation to the Reports Analysis Division.

In response to a request from Respondents, on July 10, 2012, the Commission approved
merging conciliation of Administrative Fine Matter #2512 (“AF# 2512"") with MURs 6078,
6090, 6108, 6142, and 6214 and authorized the Reports Analysis Division to transfer AF# 2512
to the Office of General Counsel.

NOW, THEREFORE, the Commission and Respondents, having participated in informal
methods of conciliation prior to a finding of probable cause to believe, do hereby agree as
follows:

' L The Commission hi‘f jurisdiction over the Respondents and the subject matter of
this proceeding, and this agreement has the effect of an agreement entered pursuant to 2 U.S.C.
§ 437g(a)(4)A)().

IL  Respondents have had a reasonable opportunity to demonstrate that no action
should be taken in this matter.

II. Respondents enter voluntarily into this agreement with the Commission.

IV.  The pertinent facts and law in this matter are as follows:

1. OFA is the principal campaign committee for President Barack Obama.
Martin Nesbitt is the treasurer of OFA. From 2007 to 2008, OFA reported raising approximately
$745 million in cortributions from more than 4 million separate contributors.

2. OVF is a joint fundraising committee established pursuant to 11 CF.R.
§ 102.17, whose participagts were OFA and the Democratic National Committee (“DNC”).

Andrew Tobias is the current treasurer of OVF. During the 2008 election cycle, OVF reported
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that it raised over $198 million in contributions, of which $85,158,116 were transferred to OFA

on various dates in 2008.

Untimely Resolution of Excessive Contributions

3. During the 2008 election cycle, the Act prohibited any person from
making contributions to a candidate for federal office or the candidate’s authorized political
committee that In the aggregate exceeded $2,300 each for the primary and general elections.
2U.S.C. § 441a(a)(1)(A). Asa corollary, it was unlawful for a candidate for federal office or the
candidate's authorized political committee to accept contributions that in the aggregate exceeded
$2,300 each for the 2008 primary and general elections. 2 U.S.C. § 441a(f).

4. OFA was limited to accepting contributions from individual donors that in
the aggregate did not exceed $2,300 each for the primary and general elections. 2 U.S.C.

§ 441a(a)(1X(A). Where # committee receives an excessive contribution, the Commission’s
regulations give the committee 60 days from the date of receipt to identify and resolve the
excessive contribution via refund, redesignation, or reattribution of the excessive amount.
11 C.F.R. §§ 103.3(b)(3), 110.1(b).

5. From 2007 to 2008, OFA accepted a total of $1,363,529 in contributions
that exceeded the limits set forth in 2 U.S.C. § 441a(a)(1)(A) and that were not resolved through
refund, redesignation, or reattribution within 60 days of receipt as pexmitted under the Act.
Respondents contend these excessive contributions represent approximately .18% of all
contributions received by OFA during the 2008 election cycle.

6. OFA has since resolved the $1,363,529 in excessive contributions through
the untimely refund, redesignation, or reattribution of those contributions. Of that amount, OFA

resolved $489,616 before any Commission investigation took place and another $873,913 after
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receiving the Commission’s analysis of information contained in the disclosure reports and
internal records of OFA.

7. | The Act requires all political committees to publicly report all of their
receipts and disbursements. 2 U.S.C. § 434. Each report must disclose for the reporting period
and calendar year the total amount of all receipts and the total amount of &tl disbursements.

2 U.S.C. § 434(b)(2), (4); 11 C.F.R. § 104.3(a), (b).

8. The Act requires that an authorized committee of a candidate report the
amount of all receipts from transfers by affiliated committees, as well as the identity of the
affiliated committee and the date of each transfer. 2 U.S.C. § 434(b)(2)(F), (3)(D); 11 C.FR.
§§ 102.17(c)(3)(iii), (8)Xi)(B), 104.3(2)(4), 104.8.

9. Commission regulations permit political committees to engage in joint
fundraising with other political committees or with unregistered committees or organizations.
11 CFR. § 102.17. After a joint fundraising representative distributes the net proceeds, a
participating political committee is required to report its share of funds received as a transfer-in
from the fundraising representative, Id.

10.  For contributinn reporting and limitation purposes, the date n contdbution
is raceived by the joint fundraising representative — not the date received by the recipient
political committee — is the date that the contribution is received by the participating political
committee. 11 C.F.R. §§ 102.17(c)(3)iii), (c)(8). The participating political committee is
required to report the original date of receipt of the proceeds only after the funds have been
transferred from the fundraising representative. /d.
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11.  For the $85,158,116 in contributions received in transfers from OVF,
Respondents reported the dates that the contributions were transferred to OFA, rather than the
dates on which the underlying contributions were received by OVF, as required by 2 U.S.C.

§ 434(b)(2), (4) and 11 C.F.R. §§ 102.17(c), 104.3(a), (b).
48-Hour Notices

12.  The Act requires that a candidate’s principal campaign committee shall
notify the Commissiqn of all contributions of $1,000 or ntere, received by any authorized
committee of the candidate less than 20 days but more than 48 hours before any election in
which the candidate is running. 11 C.F.R. §104.5(f).

13.  Respondents did not file 48-Hour Notices for 1,266 contributions totaling
approximately $1,895,956. See Final Audit Report of Commission on Obama for America (Jan.
16, 2007-Dec. 31, 2008); AF# 2512. Respondents have waived their right to appeal the
$191,135 administrative fine assessed in AF# 2512, and are paying the full amount of the fine as
part of the penalty set forth in this agreement.

14.  The Commission found that the majority of the contributions for which
48-Hour Notices were required but not filed, including 711 contributions totaling approximately
$1,046,045, arose from transfers from OVF.

V. In the interest of resolving this matter promptly, Respondents admit the following:

1. Respondents violated 2 U.S.C. § 441a(f) and 11 C.F.R. §§ 103.3(b)(3),
110.1(b) by accepting $1,363,529 in excessive contributions, which they failed to refund,
redesignate, or reattribute within 60 days of receipt, as required by the Act.

2. Respondents violated 2 U.S.C. § 434(b) and 11 C.F.R. §§ 102.17(c),

104.3(a)(3) by misreporting the original date of receipt for contributions received through OVF.
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3. Respondents violated 2 U.S.C. § 434(a)(6)(A) by failing to file 48-Hour
Notices for contributions totaling $1,895,956.

VL. 1L Rc_:spondents will pay a penalty of three hundred and seventy-five
thousand dollars ($375,000) to resolve both the complaint-generated matters and the
administrative fine determination pursuant to 2 U.S.C. §§ 437g(a)(4) and (5)(A). The
administrative fine accounts for $191,135 of the total penalty.

2. Respendents will cease and desist from violating 2 U.S.C. §§ 434(a), (b)
and 441a(f).

3. Respondents will file with the Commission, in coordination with the
Reports Analysis Division, an amendment to OFA’s 2008 30 Day Post-General report that will
identify the joint fundraising representative’s original date of receipt for those contributions that
are the subject of the .reporting errors addressed in this conciliation agreement.

4, Respondents will confirm that they have refunded as necessary any
contributions identified in the Section 437g audit as excessive and have amended their relevant
disclosure reports. Respondents will disgorge to the U.S. Treasury any refunded contributions
that the contributor fails td negotiate within thirty (30) days of the effective date of this
agreement and will provide evidence of any disgorgement (copies of fronf and back of negotiated
check) to the Commission.

VII. The Commission on its own motion or upon request of anyone filing a complaint
under 2 U.S.C. § 437g(a)(1) concerning the matters at issue herein may review the Respondents’
compliance with this agreement. If the Commission believes that this agreement or any of its
requirements has been violated, it may institute a civil action for relief in the United States

District Court for the District of Columbia.
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VII. This agreement shall become effective as of the date that all parties hereto have
executed the same and the Commission has approved the entire agreement.

IX. Respondents shall have no more than 30 days from the date this agreement
becomes effective to comply with and implement the requirements contained in this agreement
and to so notify the Commission.

X.  This Conciliation Agreement constitutes the entire agreement between the parties
on the matters raised herein, and no other sitement, promise, ar agraemenu, either written ar
oral, made by either party or by agents of either party, that is not contained in this wriften

agreement shall be enforceable.

FOR THE COMMISSION:

Anthony Herman
General Coynsel

BY: Q/\\ I2-7-/12

=g

Daniel A. Petalas Date
Associate General Counsel
for Enforcement

FOR THE RESPONDF 7?
/ l/ A4~

Obama for America and
Martin Nesbitt in his official
capacity as Treasurer
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